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ABORIGINAL CULTURAL HERITAGE BILL 2021 
Consideration in Detail 

Resumed from 17 November. 
Clause 25: Facilities and services — 
Debate was adjourned after the clause had been partly considered. 
Clause put and passed. 
Clauses 26 to 29 put and passed. 
Clause 30: Committees — 
Dr D.J. HONEY: Clause 30 appears at page 31 of the bill. I understand that the clear intent of the clause is to 
establish committees. I wonder whether the minister could provide some examples of the types of committees that 
the Aboriginal Cultural Heritage Council would likely require or may require. Would the minister provide some 
examples of those, please? 
Dr A.D. BUTI: Obviously, the legislation has not been enacted and is not operational, but committees that could be 
formed would obviously assist in performing the functions of the council. They may include committees consisting 
of Aboriginal people with cultural authority for particular regions or areas. 

Clause put and passed. 
Clause 31: Procedures — 
Mr V.A. CATANIA: Clause 31 states — 

Subject to the regulations, the ACH Council may determine its own procedures. 
Will the council be able to determine its own procedures per application or will there be a set procedure that it will 
follow, or will every application be treated in a different way? 
Dr A.D. BUTI: That will be determined once we co-design the regulations. The regulations will determine the 
procedures that will be followed. 
Mr V.A. CATANIA: The ACHC would still have the ability to treat each application in a different way, which 
obviously could provide uncertainty for applicants. Does the government want an application process that is 
uniform across the board? 
Dr A.D. BUTI: Obviously, the procedures will have some consistent parts to them from one application to another, 
but there needs to be that variety or the ability to have variation because of culturally sensitive issues that may come 
up from time to time that can only be determined for that particular application. 

Clause put and passed. 
Clauses 32 and 33 put and passed. 
Clause 34: Purpose of local ACH service — 
Dr D.J. HONEY: I suspect it is a legal answer but maybe it is a straightforward answer. For the purpose of 
a LACH service, “a person” is designated as a LACH service. What is the definition of “a person”? It sometimes 
reads as though it is an individual, but I am aware that there is a more legal definition of “a person” and that it can 
be a body. I would be grateful if the minister could explain that, please. 
Dr A.D. BUTI: The member’s partner would know this very well: it could be an individual, a corporation or 
a body. It will be under the Interpretation Act. If the member goes to the definition clause of the bill, it refers to 
what a person is. 
Dr D.J. HONEY: The local ACH service will clearly have a very powerful role and obviously the key role, if you 
like, or be the key person or organisation in relation to this whole bill, because they will get a say and will get to make 
that interpretation in terms of significance. The minister would be aware that in some communities there is a severe 
split between groups that have quite different views. My understanding is that a LACH service can be identified 
for a site, an individual thing, but otherwise it is identifying a LACH service for an area. What will happen 
when a community is strongly divided? I appreciate that it is not generally the case, but I am aware that in some 
communities there are strict divisions between two sides, and even significant differences of opinion about what 
may or may not be significant or what may or may not be an important issue. 
Dr A.D. BUTI: Clause 39 sets out the requirements to be designated as a local ACH service and refers to the 
person having sufficient support of the local Aboriginal area to be able to perform the functions. 
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Dr D.J. HONEY: I am not trying to create an artificial thing, but is there a possibility of having two, where it is 
51–49? It is clear that it is a simple LACH service, so the best endeavour will be made to make sure the LACH 
service represents that group, regardless of a difference of opinion. 
Dr A.D. BUTI: Yes; the member is right. 
Mr V.A. CATANIA: Clause 34(b) states — 

may charge a fee for services that it provides in connection with the provision of local ACH service functions 
in accordance with Subdivision 3. 

Is there a table of the scope of the fee structure that a service will be able to charge? There can be a lot of work 
involved in this, and lengthy time as well. Has the government thought about introducing caps on this? 
Dr A.D. BUTI: The approved fee structure and related matters are provided in subdivision 3 of this division, so 
the member may want to ask again when we get to that. 
Dr D.J. HONEY: Who will have oversight of the LACHS? Clearly these groups will have a very powerful role. 
Obviously, for major mining operations and those sorts of things, large sums of money are involved in the activities 
that are carried out. Who will have the oversight of those groups to ensure there is no impropriety? I am not alleging 
that these are likely to be improper groups. I am certain we will see the same diversity of human behaviour in 
LACH service groups as we see in any other organisation. We know that in the WA Police Force, for example, the 
great majority of police behave properly but some police behave improperly. The Corruption and Crime Commission 
has active oversight, not just passive oversight, of the police to make sure they are doing their duty. Will there be an 
oversight of the LACHS or other processes to make sure there is no impropriety? I recognise that the overwhelming 
majority will behave in a very proper way, but it may be that an individual will be tempted to approve something, 
for example, that should not be approved because of the payment of money or some such thing. In any case, I think 
the minister catches my drift. I am interested in what oversight there will be to make sure there is no improper 
behaviour, recognising that that is likely to be an uncommon occurrence. 
Dr A.D. BUTI: The council will have the oversight. Clause 43 addresses the suspension and cancellation of 
a LACH service. 
Dr D.J. HONEY: Will that be an active audit function or simply a function that results from complaints being 
raised? Is that something that is yet to be determined? Even in the organisations I worked for before I came here, 
a group of people routinely audited everything I did as a manager and made sure that I was doing the right thing 
by my organisation. 
Dr A.D. BUTI: I would be interested in who audits “The Clan”. 
It will be what normally happens. The council will be responsible for overseeing and ensuring that the LACHS 
operate according to how they should operate. It is no different from the situation in any other organisation. 

Clause put and passed. 
Clause 35: Nature of local ACH service — 
Mr V.A. CATANIA: Why will a person designated as a local ACH service not be an organisation for the purposes 
of the Public Sector Management Act? 
Dr A.D. BUTI: It is because most of them would be prescribed bodies corporate under the Native Title Act. 

Clause put and passed. 
Clauses 36 to 38 put and passed. 
Clause 39: Requirements for designation as local ACH service — 
Dr D.J. HONEY: Clause 39(c) states — 

has sufficient support of the local Aboriginal community in the area to enable it to provide local ACH service 
functions for the area … 

How will that be determined? Will that be a process that requires a community meeting? I appreciate that there will 
be a hierarchy in how that service is provided, but, ultimately, if it does not come down to the existing prescribed 
body cooperate or one of the other existing bodies, how will it be determined? 
Dr A.D. BUTI: It will be determined by the council. 
Dr D.J. HONEY: I appreciate the pithiness of the minister’s answer, but is he able to elucidate how that would 
occur in a community? I understand there will be a hierarchy of the bodies. I say to the people who wrote this bill 
that it is one of the clearest bills I have read, so I thank them very much. When it comes down to identifying an 
individual, what will the process be? That could be contentious in some circumstances. 
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Dr A.D. BUTI: This bill is all about ensuring that Indigenous people, Aboriginal people, have the central role in 
determining their cultural heritage. Therefore, the council will determine that. We have confidence that Aboriginal 
councils can determine that, and that is all I am going to say on the matter. 
Mr V.A. CATANIA: Clause 39(c) states— 

has sufficient support of the local Aboriginal community in the area to enable it to provide local ACH service 
functions for the area … 

I spoke in my second reading contribution about traditional owners having the authority to talk on behalf of the 
mob. Is this part of the co-design moving forward that will work out a hierarchy of people to co-opt or talk to in 
the local area, starting from those who have authority, being traditional owners? If those traditional owners want to 
pass on to someone else to act on their behalf and on the Aboriginal group’s behalf, is that what will be undertaken 
as part of the co-design of these rules and regulations or guidelines? 
Dr A.D. BUTI: It is not actually an issue about hierarchy. It is an issue about ensuring that the people who have 
the local support are the appropriate people to be on these bodies, and that they have the right knowledge to ensure 
that the cultural heritage of that area is protected. 
Mr V.A. CATANIA: One of the criticisms of the bill by traditional owners is the failure to recognise that authority 
on their land. It is probably more about making the point that traditional owners need to be able to be involved. 
Often mobs are played against each other as well, and the direct authority, being the traditional owner, is sometimes 
overlooked by people trying to go through the back door. That creates angst within the mob, but also, as I said before, 
may defer and delay and cost jobs through the process. Minister, if I can say one other thing, any co-design of the 
guidelines or regulations moving forward needs to ensure that traditional owners are included in the wording, because 
they are the authority on the land that we are dealing with. 
Dr A.D. BUTI: The LACH service will be the determining structure. That will be the front door. People can only 
go through the LACH service. People will not be going through the back door; they will be going through the front 
door with the LACH service. 
Mr V.A. CATANIA: That is the issue. The LACH service will need to ensure that it is dealing with the traditional 
owners, who have the authority. When I say the back door, minister, sometimes there may be differences of opinion 
within a group of Aboriginal people. The minister can ask for briefings on where those things are at at any point in 
time. If the minister has a close relationship with a particular mining company, the minister may be able to influence 
those within the LACH service who may be in favour of the mining activity, and that may be in direct contravention 
of trying to keep the Aboriginal cultural heritage sites of significance on that land. The traditional owners, the people 
who have authority, may sometimes be pushed aside, whether it be by the promise of jobs or any monetary advantage 
that one group may get over another. That is the point I am trying to make. I want to highlight as much as possible 
the importance of enabling the traditional owners to be involved in the co-design moving forward and in any 
guidelines or procedures to ensure that they are given the first right of any discussion. 
Dr A.D. BUTI: A LACH service will be required to demonstrate the endorsement of the particular native title 
party and support from the local Aboriginal community. The council can also co-opt local expertise to assist. 
Clause 48(1)(a)(ii) states — 

native title parties and knowledge holders for the area, or a part of the area; 
Mr V.A. CATANIA: There may be five different groups, or two different families. How will the LACH service 
work in a situation in which there are multiple groups? Carnarvon is a good example. How will the LACH service 
co-opt or have that local involvement, knowing that there may be two, three, four or five groups that are perhaps 
not talking to each other, because that sometimes happens? 
Dr A.D. BUTI: That happens in many phases of society, Aboriginal or non-Aboriginal, and within families at 
Christmas time, for sure; some of us have experienced that. The LACH service will be responsible for determining 
who are the appropriate people who have the support of the local Aboriginal community. Yes, there will be difficult 
choices at times, but that is not unusual in any sphere or group in society. 
Mr V.A. CATANIA: I accept that. Aboriginal families are no different from other families. Everyone has disputes 
from time to time, and some of those can never be resolved. Given that sometimes it is very hard to determine who 
is the native title holder, or that there may be multiple native title holders, will the LACH service have a process to 
ensure that both sides of the argument, or three or four sides, will be represented, rather than choosing one side over 
another because one may be more structured than the other, which will make it easier to deal with? 
Dr A.D. BUTI: I think the member is the only person in the opposition who mentioned self-determination in his 
second reading contribution. This is an issue of self-determination. We have confidence that the Aboriginal groups 
will be able to determine the way forward on this. 
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Clause put and passed. 
Clause 40 put and passed. 
Clause 41: ACH Council must give public notice of designation — 
Mr V.A. CATANIA: Subclause (1) states — 

The ACH Council must give public notice of the designation of a person as the local ACH service for an area. 
How will that be publicised—how will that notice be given to the public? 
Dr A.D. BUTI: I refer the member to clause 282 on that matter. 
Clause put and passed. 
Clause 42 put and passed. 
Clause 43: Suspension or cancellation of designation as local ACH service for area or part of area — 
Mr V.A. CATANIA: Subclause (2) states — 

The Minister or the ACH Council may, by written notice given to a person who is designated as the local 
ACH service for an area, take either of the following actions — 

(a) suspend the designation in relation to the area or a part of the area for a specified period; 
(b) cancel the designation in relation to the area or a part of the area. 

Subclause (3) states — 
A notice under subsection (2) may be given only if the Minister or the ACH Council — 

(a) is satisfied that the person — 
(i) no longer meets the requirements … 
(ii) is no longer highest in the order of priority … 

or 
(b) determines that the person designated as the local ACH service for the area is not, as far as 

practicable, providing local ACH service functions for the area or a part of the area, as required 
under section 34(a). 

The reason I raise this is that in The West Australian on—was yesterday Tuesday? 
Dr A.D. Buti: Yes. 
Mr V.A. CATANIA: Perhaps it was Wednesday. 
Dr A.D. Buti: Today is Thursday! 
Mr V.A. CATANIA: It was either Tuesday or Wednesday, I cannot remember, but the Minister for Aboriginal 
Affairs commented that he will determine what is best for a project. I am sure that that was a slip of the tongue, 
but it is concerning that the Minister for Aboriginal Affairs, who is responsible for this bill, made the comment 
“what is best for a project”. As I said in my second reading contribution, is should be what is best to protect Aboriginal 
cultural heritage sites of significance. As I have said before several times, I and many others do not believe that 
this legislation will protect against a Juukan Gorge–type event in the future. If a minister is a “minister of mining and 
development at all costs” and the parties go through the process of the Aboriginal Cultural Heritage Council and the 
minister does not get the response they would like, given the pathway they are going down in supporting mining 
activity, can the minister remove members of the council, or LACHS, because they do not get the response they want? 
Dr A.D. BUTI: The grounds for suspension or cancellation relate to not satisfactorily performing the functions; 
it is not about any particular decision and whether members agree with a decision. It is about whether they are 
satisfactorily performing their functions. 
Mr V.A. CATANIA: Clause 43(7) states — 

If the Minister or the ACH Council suspends or cancels the designation of a person as the local ACH service 
for an area or a part of an area under this section the Council must give public notice of the suspension 
or cancellation. 

Can the minister provide an example of why a person on the council would be suspended? 
Dr A.D. BUTI: Because they are not performing their functions to a satisfactory standard under the act. 
Clause put and passed. 
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Clauses 44 and 45 put and passed. 
Clause 46: Objection to decision of ACH Council — 
Mr V.A. CATANIA: Clause 46 deals with an objection to a decision of the ACH council. Subclause (1) states — 

A person who applies under section 38 to be designated as the local ACH service for an area may, within 
the prescribed period, object in writing to the Minister if the ACH Council refuses to designate the person 
as the local ACH service for the area. 

I referred to this during debate on previous clauses. Does this clause relate to traditional owners and/or different 
groups that may cover an area? Is that what the minister was talking about in terms of the ability to object to people 
going on the ACH council? Is the object of this clause to provide traditional owners or Aboriginal people from an 
area the ability to object? If the minister or I were the member of Parliament for the area concerned, could we object 
to someone going on the ACH council? Is the objection open to everyone? 
Dr A.D. BUTI: This clause is about the LACHS, not about being on the council. 
Mr V.A. CATANIA: Even for the LACHS, is the objection for that area only or can anyone object? For example, 
can those who have the ability to object include a resource company, a member of Parliament, the community or 
the Chamber of Commerce and Industry of Western Australia—whatever the case may be—or an opposing faction 
within the mob? 
Dr A.D. BUTI: Only the applicant will be able to make the application. 
Clause put and passed. 
Clause 47 put and passed. 
Clause 48: Local ACH service functions — 
Dr D.J. HONEY: Subclause (1)(b) on the bottom of page 43 states — 

to make, or to facilitate the making of, ACH management plans in respect of the area; 
Can the minister describe what a management plan is and what it contains? 
Dr A.D. BUTI: I refer the member to part 6 of the bill. 
Dr D.J. HONEY: I look forward with glee to reaching part 6 of the bill. 
I turn to page 44. As I have mentioned to the minister before, one of my concerns with the governance of this process 
is that a LACH service will decide whether ongoing assessment, management or review is required. It will decide 
the scope of the activity and the fee structure, although I note that there will be an ultimate review. It is an unusual 
contracting situation in that the contractor will get to decide every aspect of the job. If the affected landholder is 
a multibillion-dollar global mining company, it will be able to go through the processes and appeal. But an ordinary 
landholder who does not have great means will have no capacity whatsoever to intervene in the process. Does the 
minister understand my concern about a group that will decide the scope of work to be carried out and the fee for 
that scope of work? We could end up with a situation in which, effectively, a landholder could be held to ransom, 
if you like, because they will not be able to do what they want to do until they go through that approval process. In 
practical terms, they will not have the capacity to appeal to the minister on this matter. What is the process to make 
sure that the scope of work is reasonable? I guess that goes to paragraphs (f), (g), (h), (i) and (j) in terms of the scope 
of the activity to be carried out. 
Dr A.D. BUTI: The council will set out the basic framework. If we go back to clause 39, we see that it states that 
the fee structure has to be reasonable, comply with the LACH service guidelines and satisfy any other requirements. 
Dr D.J. HONEY: Even though the body will have a defined fee structure, it still has to design the scope of work 
that it will carry out, so there is an opportunity. I know most people act in good faith, but some people do not. We 
see that in every walk of life. Is there any ability to have discussion around the scope of work to be carried out? For 
example, it may be that there has to be an assessment and the only group allowed to do that cultural assessment is 
the LACH group, and it gets to decide the scope of that job and get paid for it. 
Dr A.D. BUTI: The council will have oversight, and there are sufficient parts of this legislation. We talked about 
acting in a reasonable manner. I must say that the member is entitled to ask the questions he wants to, but his questions 
seem to have a thread, which is that we cannot trust Indigenous people. I may be interpreting his questions wrongly, 
but that is the strong feeling I am getting, and I can tell him, I do not agree with it. 
Dr D.J. HONEY: That is just a gratuitous insult. When the opposition goes through and examines this bill, it is not 
here to look at it in the best possible circumstances. Any bill that is examined in the best possible circumstances is — 
Ms M.M. Quirk: What’s the question, member? 
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Dr D.J. HONEY: Every bill we examine — 
Ms M.M. Quirk: Thin-skinned! 
The ACTING SPEAKER: Thank you, member for Girrawheen—Landsdale, sorry! 
Dr D.J. HONEY: Any bill that we examine in the best of possible circumstances is a bill that does not have any 
issues. The minister is constantly making pejorative comments and making — 
Ms M.M. Quirk interjected. 
The ACTING SPEAKER (Ms K.E. Giddens): Members! The Leader of the Liberal Party has the call. He has 
four minutes and eight seconds remaining, and I expect no interjections until that time expires, or until I make a ruling 
otherwise. Thank you, members. 
Dr D.J. HONEY: The minister keeps on making these implications in his answers and saying, “This is from 
a particular direction.” I made it very clear to the minister that I think the great majority of Aboriginal people, like 
the great majority of people—no more, no less, no different—behave in a reasonable way. Sometimes people behave 
in an unreasonable way; sometimes policemen behave in an unreasonable way; sometimes doctors behave in an 
unreasonable way; sometimes lawyers behave in an unreasonable way. In all those groups, the great majority are 
reasonable people. When we go through this bill, we are not here to examine the best of possible circumstances. We 
are here to examine what could go wrong and what could be a difficulty with this legislation. I do not care who it 
is. If in my previous life I said to a civil contractor, “I want this general activity done”, and they said, “This is the 
complete scope, these are the fees—and by the way, if you don’t do this, you can’t proceed; you won’t be able to 
do this job at all”, I would be concerned. It is not unique to this legislation and it is not an allegation or an assertion 
about the propriety or genuineness or otherwise of any of the LACHS. I am certain that the great majority of the 
LACHS will behave in a proper way, but we are here to examine what could go wrong and what checks, balances 
and controls there will be. We have done that so far. It is not an implication and it is not ascribing in any way any 
different behaviour by LACHS of anyone else who will be subject to this legislation, or asserting that they will be 
different from any other group of people. It is purely to see what could go wrong and what could be the worst of 
all possible worlds. As I say, sometimes we are looking for information, but usually we are trying to find out what 
could go wrong and whether there are proper checks and balances. That is what I am trying to ascertain in relation 
to the scope. The minister has said that it can go to the council. Let us say it is an affected landowner. Does that mean 
that an affected landowner can go to the council and say, “I think the scope of work is unreasonable”, or is that not 
available to the landowner? 
Dr A.D. BUTI: The council will have oversight. When a LACH service is appointed, the fee structure will also 
have to be determined at that time. The scope is needed to ensure that any activity will not cause harm to Aboriginal 
cultural heritage. 
Dr D.J. HONEY: What if there is a dispute about that scope? A landowner may say, “Hang on, that scope is 
excessive. In my view, that’s not reasonable; it’s way too much. It’s over the top.” Accepting that there will be an 
established fee structure—I understand that there will be a control mechanism for that—will that mean that the 
landowner could then contact the council and say, “I think this is unreasonable”, or will the landowner simply 
have to live with it because they will not have any avenue for appeal to a superior body like the council to get that 
dispute resolved? 
Dr A.D. BUTI: Under the current act, the proponent seems to have all the control, but the proponent can always write 
to the department or the council. I do not think we need to worry unnecessarily about the proponent in this case. 
Dr D.J. HONEY: All I am trying to ascertain is: is there a pathway? The minister has outlined that there is a pathway 
down which the proponent or landowner can go, and that is, if I understand it clearly, they can contact the council — 
Dr A.D. Buti: There’s nothing in the bill that prevents them from doing that. There’s nothing prohibiting a proponent 
from contacting them. 
Dr D.J. HONEY: As the minister knows, it is important to capture these pieces of information, so just to clarify, 
there is nothing to prevent that. The proponent or landowner can contact the Aboriginal Cultural Heritage Council 
or, in fact, the minister. Honestly, I think for ordinary people, contacting ministers is daunting and, essentially, 
impossible; not completely, but it is a much harder path. If there were a ready path for them to contact the council, 
I would be satisfied that there will be a control on this and a check and balance, so that if things go awry—which, as 
I have said many times, I think it will be a very rare occurrence—there will be an avenue of appeal to a reasonable 
group, which I accept will be the Aboriginal Cultural Heritage Council in the first instance. 
Dr A.D. BUTI: The scenarios raised by the member are really no different from any other area of endeavour or 
interest in our society. I just do not understand the continual line of questioning on this. 
Dr D.J. HONEY: I do not know what the minister means by that. It was a reasonable question. In every avenue 
of government, there are checks and balances, and this is no different. This is a bill that will affect the whole 
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community, so I am struggling to understand the purpose of the minister’s comment. I am asking a really simple and 
straightforward question about the avenue of appeal. The minister has said that the affected party, whoever it is, 
could write to the council to have their matter considered; they could also write to the department. I took that to 
be the minister’s answer and I was seeking to clarify that that was his answer. If it was his answer, then it is clear that 
there is an avenue for checks and balances. If that is not the case, then it appears that there are no checks and balances. 
That is my concern. As I said, we have to examine this bill in the worst possible potential circumstances, not the 
best—recognising that that rarely happens, but it will happen. 
Mr V.A. CATANIA: If a prescribed body corporate chooses to become a LACH service, what financial support 
will the government give that PBC? 
Dr A.D. Buti: Which clause are you on? 
Mr V.A. CATANIA: Clause 48, “Local ACH service functions”. If a PBC wants to become a LACH service 
under these functions, what financial support, if any, will the government provide that PBC? 
Dr A.D. BUTI: There is an ability for fee-for-service. There is the $10 million up-front capacity commitment, and 
under clause 51 there is funding for local council services.  
Mr V.A. CATANIA: Will this funding be part of that $10 million? 
Dr A.D. Buti: No. 
Mr V.A. CATANIA: Is this more money that the government will be throwing at it? 
Dr A.D. BUTI: I would not use the word “throwing”. I know that the Nationals WA are not known for being fiscally 
responsible, so the member might like to use that term, but there is capacity under clause 51 to seek funding. 
Mr V.A. CATANIA: Probably “the” issue that all groups have brought up is resourcing and funding and the inability 
of prescribed bodies corporate to carry out these functions. Those Aboriginal organisations that are not PBCs will 
have to upskill or outsource the function and role of the local Aboriginal cultural heritage service for their area. The 
current labour market is making it extremely difficult to source people to work in Western Australia, given our 
circumstances with borders and so forth, so has the government done an assessment of the labour market for PBCs, 
or in fact anyone who wants to provide a LACH service? Has the government ascertained whether those functions 
can be provided from the limited labour market we have in Western Australia? 
Dr A.D. BUTI: No, because the LACH service will really be looking at the local community—the ones that have 
the expertise. That will be determined when it is determined. 
Mr V.A. CATANIA: I am sorry to harp on this, minister, but this is probably one of the most challenging aspects 
of the legislation. I go back to the point that deferrals and delays cost jobs and create angst. I heard someone from 
the resources sector say yesterday or this morning that they welcome the bill, but that the resourcing is a concern. 
Every Aboriginal organisation that I have met with this year about this bill has raised concerns about the inability 
to provide the service, given the labour market. PBCs are stretched. The costs involved are exorbitant, so they will 
be extremely pressed to deliver the service functions set out in the bill. That is the main concern. I think it is a concern 
that can be overcome—do not get me wrong—with goodwill from the government in considering providing further 
training and financial assistance to PBCs and also to those organisations that are not PBCs so that they can upskill 
and create that function. It is all very well for organisations in mining areas such as the Pilbara, where there is the big 
end of town—Rio Tinto, BHP and Fortescue Metals Group, which have the capacity to pay those fees for service. 
They can pay perhaps a higher price to get the outcome that they wish to have or to provide support to the LACH 
service to go through a process to ensure that Aboriginal cultural heritage sites of significance are protected. 
Smaller operations, such as those that are in the infancy stage of exploration or junior miners, perhaps do not have 
that financial capacity or the structures to assist the LACHS or PBCs to carry out the functions that will assist their 
business. As the minister will appreciate, organisations need the ability to raise funds for exploration. If there is a level 
of uncertainty or time constraints, it will be difficult. A junior miner will be limited by what it can spend and time 
frames. The LACHS and PBCs will need to be fully funded to get off the ground, and maybe the government can 
wean them off that financial support into the future. If we do not deal with this situation, there could be deferrals and 
delays, jobs lost and angst created. No-one wins in that situation. The major issue with the bill is that the government 
is not adequately funding our PBCs to upskill and provide that service. What is the minister’s view on that? 
Dr A.D. BUTI: The member said that this is the main issue with the bill, so once we deal with it, we can pass it! 
There are a few things. There is the $10 million capacity fund, which will help organisations to upskill and increase 
capacity. It will allow empowerment and people to attain the skills needed, which will create local jobs. There is the 
fee-for-service capability. There is also the provision in clause 51, under which additional funding can be provided. 
There is a commitment by the government to ensure that there is appropriate funding for the services that need to 
be provided for the powers and objectives in the bill before us. 
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Mr V.A. CATANIA: The other concern is whether the department will be fully funded to cater for this outsourcing, 
which will obviously create a large amount of work for it. Can the minister tell me whether the LACH service will 
be able to charge the department a fee for service? 
Dr A.D. BUTI: No. 
Mr V.A. CATANIA: So the LACH service will not be able to charge the department a fee for service. Again, that 
will apply great pressure on the LACH service to charge the applicant more, because it cannot charge the department. 
PBCs will be responsible for on-the-ground identification, maintenance, conservation and preservation of Aboriginal 
cultural heritage if they take on the role of the LACH service. Will they be expected to charge for this service 
because they are taking on this greater role? 
Dr A.D. BUTI: They could if they wanted to and if it is reasonable. 
Mr V.A. CATANIA: PBCs will be responsible for the identification, maintenance, conservation and preservation 
of Aboriginal cultural heritage. Who will they charge for providing these services? 
Dr A.D. BUTI: I assume that the member is referring to paragraph (i); is that right? 
Mr V.A. Catania: That is right. 
Dr A.D. BUTI: Under the management plan, they will charge the proponent. 
Mr V.A. CATANIA: They will charge the proponent. Will this be an increased cost to the proponent under the 
legislation? 
Dr A.D. BUTI: It will be what was agreed to under the management plan. 
Mr V.A. CATANIA: Who agrees to the management plan? 
Dr A.D. BUTI: It would be best to deal with that when we get to the clauses that deal with the management plan, 
but it will be between the proponent and the LACH service. 
Mr V.A. CATANIA: So as part of the management plan, the proponent and the LACH service will agree on the 
fee structure and cost — 
Dr A.D. Buti: No. 
Mr V.A. CATANIA: Will they agree on activities they perform? 
Dr A.D. BUTI: It is the activities, not the fee structure. 
Clause put and passed. 
Clause 49: Fee for services provided by local ACH service — 
Mr V.A. CATANIA: We may have dealt with this previously—I cannot remember—but clause 49(2) states — 

A fee charged must be in accordance with — 
(a) the fee structure that the person designated as a local ACH service had in place at the time it was 

designated; 
or 

(b) if a variation of the fee structure is later approved by the 13 ACH Council under section 50(2) — 
the fee structure as 14 varied. 

Who will determine that fee structure? Will it be part of that management plan the minister was talking about 
previously; that is, there will be an agreement between the proponent and the LACH service on a fee structure? 
Dr A.D. BUTI: The ACH council will set out the structure and then the LACHS will provide the details and 
guidelines, which have to then be approved by the council. 
Mr V.A. CATANIA: So the ACH council will determine the fee structure. 
Dr A.D. BUTI: It will set out the guidelines and the LACHS will determine the actual detail, and then that will have 
to be endorsed by the council. 
Mr V.A. CATANIA: So the ACH council will determine the guidelines. Is this based on the co-design of guidelines 
that will determine that for the ACH council? Will it be co-designed in the consultation process for the guidelines? 
That makes sense, minister. 
Dr A.D. BUTI: In determining the guidelines, the ACH council will consult whoever it feels are the relevant bodies. 
Mr V.A. CATANIA: I will go further to clause 49(3), which states — 

However, a person designated as a local ACH service cannot charge a fee for services that it provides to 
the Department or the ACH Council in connection with any local ACH service functions. 
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Can the minister elaborate why it cannot charge any fee to the department? 
Dr A.D. BUTI: Because the clause says it cannot! 
Mr V.A. CATANIA: That is very good! I accept that, but can the minister say why it cannot charge the department? 
Dr A.D. BUTI: It is viewed that the proponent should incur the cost of that. The department is not an isolated institution; 
it is a state institution. The state should not pick up the tab for a proponent that may seek an economic reward. 
Mr V.A. CATANIA: I suppose the other argument to that is that the state receives the economic reward because 
if a resource company gets off the ground, royalties flow to the state. Will the government not being able to bill for 
any services that the LACHS may perform reduce the costs to the department and outsource them to LACHS and 
the proponent or the applicant? 
Dr A.D. BUTI: Does the member remember that we talked about this last night? The department will provide support 
to the LACHS. We talked about human resources et cetera. The department is providing support and the government 
has this $10 million fund, and the next clause, 51, talks about the possibility of more funding. There is a limit. The 
proponents should also pay part of the costs incurred. 
Clause put and passed. 
Clause 50 put and passed. 
Clause 51: Funding for local ACH services — 
Mr V.A. CATANIA: Clause 51(1) states — 

The CEO may, with the prior written approval of the Minister, decide that funding is to be paid to a person 
designated as the local ACH service for an area for the purpose of enabling the person to provide local ACH 
service functions for the area. 

Can the minister explain the role of the CEO and why the approval of the minister is needed for them to carry out 
that function? 
Dr A.D. BUTI: Does the member understand that it is the CEO of the department? 
Mr V.A. Catania: Yes. 
Dr A.D. BUTI: The CEO of the department may receive advice or a request for funding, and they will then seek the 
approval of the minister. Obviously, funding will be conditional on ensuring that the purposes of the act are met. 
Mr V.A. CATANIA: Could that relate to the LACHS? We are a vast state. It is sometimes very difficult. Could it 
be about paying a bit more to the LACHS because someone is out at Blackstone, and going out to those lands is very 
expensive because they are remote. Is that part of the reason? Will the LACHS get extra financial support to conduct 
what they need to for the applicant given the remoteness of some places and their difficult geographical nature? 
Dr A.D. BUTI: There are two parts there. Yes, there are different regions that have different demands. Also, LACHS 
will have different capacities. Some may require more funding than others. 
Clause put and passed. 
Clauses 52 to 54 put and passed. 
Clause 55: Rights of Aboriginal people in relation to Aboriginal ancestral remains — 
Mr V.A. CATANIA: Clause 55(1) states — 

An Aboriginal person, group or community that has traditional rights, interests and responsibilities in 
respect of an area in which Aboriginal ancestral remains are located, or are reasonably believed to have 
originated from … 

If someone comes across ancestral remains, will there be any assistance in determining where they may have 
originated? will there be any assistance or support to traditional owners or that group to relocate the remains, leave 
them in place or designate the area as a cultural heritage site of significance? 
Dr A.D. BUTI: If someone comes across remains, the best thing to do would be to call the police. If they think 
they are Aboriginal remains, I refer the member to the next clause, 56. 
Clause put and passed.  
Clause 56: ACH Council must be notified about Aboriginal ancestral remains — 
Mr V.A. CATANIA: The member for Kimberley gave a great speech last night during the second reading debate 
when she spoke about evidence of someone moving ancestral remains to take a photo. What would the fine be under 
that scenario? Would it be $10 000? Could someone face any other type of prosecution if they have ignorantly 
moved ancestral remains for their own benefit to take a photo or removed ancestral remains to put in their home? Can 
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the minister explain the process of the fine, and are there any other potential ramifications such as being prosecuted 
and thrown in jail? 
Dr A.D. BUTI: I refer the member to clause 61, which deals with removing and disturbing ancestral remains. 
There is also the issue of causing harm, which is dealt with later in the bill. 
Clause put and passed. 
Clauses 57 to 61 put and passed. 
Clause 62: Term used: prescribed public authority — 
Dr D.J. HONEY: This clause states — 

prescribed public authority means any public authority other 10 than the following — 
(a) the WA Museum; 
(b) a university listed in the Public Sector Management Act 1994 Schedule 1. 

What are some other prescribed public authorities? Can it be a local government or some other government authority? 
This is a genuine question to try to understand the scope of this. Can the minister please give examples of other 
prescribed public authorities? 
Dr A.D. BUTI: The member is right. It could be a local government authority or any other government department. 
Dr D.J. HONEY: Just to be clear about that, does it need to be a body that has a specific connection to government? 
Can it be a private museum, a registered association, a club or the like, or does it have to be a specific government 
organisation, whether it is a local government, the state government or the federal government? 
Dr A.D. BUTI: It has to be a public authority, not a private authority. 
Clause put and passed. 
Clause 63: Rights of Aboriginal people in relation to secret or sacred objects — 
Dr D.J. HONEY: I could have asked this question in any clause under this division. I appreciate that there is 
a definition in the bill of “secret or sacred objects” and I accept that the relevant Aboriginal group is the custodian 
of those objects. How will people know whether an object is a secret or sacred object? As I said, this matter goes over 
the whole division, so I will ask my question at this clause. I have seen a lot of people who have various Aboriginal 
objects such as wooden shields, bowls, tools or other implements. My sister, for example, was given some wooden 
objects by a local Aboriginal person from Darwin in the Northern Territory. My concern is one that I have expressed 
before, which is about people who have not done bad things. I am not talking about someone who knows it is a secret 
and sacred object and is keeping it despite that. I refer to people who have inadvertently obtained an object through 
what they believed were legitimate purposes. Someone may have either given it to them or sold it to them, for 
example. How will people know whether it is a secret or sacred object, or is the test that they will have to be aware 
of that? Given all the things that I have seen in people’s houses, particularly people who live in the more remote 
regional areas, I know that a lot of people have Aboriginal artefacts of one type or another. My very specific concern 
is that people will inadvertently break the law and that it will have very serious consequences. 
Dr A.D. BUTI: The Aboriginal Cultural Heritage Council will undertake a very comprehensive education campaign 
to educate the public on secret and sacred objects. What a secret or sacred object is will be determined by Aboriginal 
people. Later in the bill, we will deal with the issue of defences as well. 
Dr D.J. HONEY: To clarify that point—I am not trying to create a scare campaign at all—it almost sounds as though 
if people have an object, they should go to the local Aboriginal cultural heritage service and ask whether the object 
falls within the scope of the bill. In any case, it is perhaps something the minister cannot give an opinion on. As I said, 
there is a genuine concern about inadvertent noncompliance. 
Dr A.D. BUTI: Obviously, they can report it to the LACH service, but we are dealing with public bodies here, not 
private individuals. 
Clause put and passed. 
Clause 64: ACH Council must be notified about secret or sacred objects — 
Dr D.J. HONEY: Tiredness and the breadth of this bill are making my mind less speedy than it normally is. Do 
all the clauses up to and inclusive of clause 67 apply only to prescribed public authorities, or do they apply outside 
of prescribed public authorities? 
Dr A.D. BUTI: Clause 64 talks about the need to notify. That refers to a person. But when we are talking about the 
need to return an object, we are talking about prescribed authorities. The need to notify relates to anyone, really—
a person—but the provisions for returning objects relate to public authorities. 
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Dr D.J. HONEY: I thank the minister. Just to be clear on that — 
Dr A.D. BUTI: Of course, a person cannot sell or remove from the state a secret or sacred object under clause 67. 
Dr D.J. HONEY: I thank the minister. That was clear from the bill and it seems like a reasonable provision to ensure 
that cultural heritage is not lost from the state. If an item is notified to a LACH service and the council determines 
that the object is significant to a community, can the council demand that the object be returned or will a person be 
guilty of an offence if they hang onto it, or, as the minister indicated, can only a public authority be compelled to 
return the items?  
Dr A.D. BUTI: The council will be able to recommend and strongly suggest it be returned, but it will not be able 
to mandate that it be returned unless it is a prescribed public authority. 
Clause put and passed. 
Clause 65: Duty of prescribed public authorities to return secret or sacred objects — 
Dr D.J. HONEY: Perhaps this is more of a comment that does not need the minister’s response, but I think pretty 
well every regional town I am aware of has a council-run local museum. Sometimes they are volunteer-run museums, 
but they are probably under the auspices of the council. I think it is generally true that for a long time there has 
been a growing and increasing acknowledgement of and respect for Aboriginal cultural heritage. Therefore, if we 
go to pretty well any regional town and area and it has a local museum, it will have Aboriginal artefacts. I guess it 
is the magnitude of the task of doing all that assessment that I am flagging. I think it will be a huge task because 
I think many thousands of possible items could fall within the scope of this provision. The minister does not need 
to respond unless he wants to. 
Dr A.D. BUTI: It is a very important task. 
Clause put and passed. 
Clause 66: Secret or sacred objects transferred to custody of ACH Council — 
Dr D.J. HONEY: This is around a practicality aspect of the bill. At the top of page 57, clause 66(c) states — 

if the Council cannot identify a custodian of the object—be dealt with in a manner that the Council considers 
appropriate. 

I imagine that the council may end up with a significant number of objects, and clearly we want them stored safely 
and properly. I wonder whether thought has been given to how that will happen. Is that something the council will 
decide? I know, for example, that the WA Museum clearly has well-established processes and procedures for safely 
storing material, but has any thought been given to how the ACH will deal with that? Who knows what will happen, 
but I suspect it will be a significant amount of material that has been collected by people over a long time and 
sometimes without knowledge of where it specifically comes from. 
Dr A.D. BUTI: The council is to deal with it in a manner that it considers appropriate and, of course, culturally 
appropriate, and I am sure it will involve communication with appropriate Aboriginal organisations that may then 
hold it for safekeeping. 
Clause put and passed. 
Clause 67: Secret or sacred objects must not be sold or removed from the State — 
Dr D.J. HONEY: I am going to have good glutes by the end of this! I refer to clause 67(2). It resonates strongly with 
me that the government has put in protections to make sure items are not removed from the state or the nation and 
they stay where they should. Clause 67(2) states — 

However, subsection (1) does not apply to a secret or sacred object being dealt with — 
(a) by an Aboriginal person in accordance with the person’s traditional rights, interests and 

responsibilities … or 
(b) in accordance with this Part. 

But does that mean that the responsible Aboriginal person—I am not talking about some rogue person, but the person 
who has the appropriate authority—will be able to allow that item to be taken out of the state or overseas? 
Dr A.D. BUTI: The Aboriginal person has to act in accordance with their cultural traditions and, as we know, 
Aboriginal people were on this continent way before state boundaries were implemented, which means they 
may cross between, say, the Northern Territory and Western Australia or South Australia and Western Australia. 
Obviously, if they are practising their tradition and that is in accordance with their traditions, that is what is 
included in that subclause. 
Clause put and passed. 
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Clause 68: Reporting Aboriginal cultural heritage — 
Mr V.A. CATANIA: Minister, this clause states, in part — 

(1) A person who knows, or becomes aware, of the existence of any of the following must, within the 
prescribed period, report it to the ACH Council … 

Can the minister give me some examples of this? I refer to the fact that the ACH council has not been formed yet. 
Will the ACH council go through a backdating of sites that have ancestral remains? Will the government assist the 
ACH council in going through that? I will give the minister an example. It has been in the news for all the wrong 
reasons, but we know that remains have been found at the Blowholes in Carnarvon. The area is vested in the Shire 
of Carnarvon. We know that there are bones there. How will this apply to them? Does the shire have to report to 
the ACH council that bones have been found even though they were found prior to this bill? 
Dr A.D. BUTI: At the moment they report, under the current legislation, to the department. When the council is 
established under this bill when it becomes law, they will then report to the council. 
Mr V.A. CATANIA: Does the department have that information already? 
Dr A.D. BUTI: It is in the registry. 
Mr V.A. CATANIA: That registry will pass over to the ACH council. A function of the government will be passed 
on to the ACH council. 
Dr A.D. BUTI: Member, the directory will still be within the auspices of the department. People report to the council 
and then it will be put onto the directory, which is managed by the department. 
Mr V.A. CATANIA: What is the prescribed period in which one needs to report finding Aboriginal ancestral bones? 
Dr A.D. BUTI: That will be determined by the co-design of the regulations. 
Mr V.A. CATANIA: Co-designing will determine whether it will be a week, a month, two years, five years or 
10 years. Why does that need to be co-designed? Why would the minister not put that into this legislation to say 
that if someone does find bones, they have to report it within, say, a month, especially if they are out in the desert 
somewhere or travelling around Western Australia? They could discover ancestral remains in a remote place and 
it could be on the registry or the directory already. Why would we not prescribe the time frame in the legislation, 
rather than waiting for co-design guidelines on this? 
Dr A.D. BUTI: Obviously, there are always different ways of doing things and the regulations will include many 
things that pertain to the operation of this bill when it becomes an act. One of the areas it will determine is the 
prescribed period. Obviously, guidelines and suggestions will be put out and the relevant period will then be 
determined by the regulations. 
Mr V.A. CATANIA: Does one need to take photographs or document where it is when reporting it? Is there 
a process in regard to that? 
Dr A.D. BUTI: It is envisaged that it would be done either in writing or verbally, so one could just ring up and report it. 
Mr V.A. CATANIA: To ring up or put it in writing, do people go to the local police? How will one do that? Are 
the person’s obligations then discharged once they report to police that they found bones that are obviously 
ancestral rather than someone who may have taken a wrong turn? Is that sufficient for that person to conduct their 
responsibility, but also not be fined down the track by not going to the department? How does one know who to 
contact when someone sees bones? I think the immediate reaction is to go to the local police. 
Dr A.D. BUTI: This is really no different from the current policy. Obviously if it is remains, a person would go 
to the police. If it is determined that it is Aboriginal remains, it has to be reported to the council. If it is an object, 
they go to the council, but people can ring the department and the department will tell them the contact for the council. 
One way or another, it will get there—by ringing the department, going directly to the council, or, if it is remains, going 
to the police. Obviously, the police will be able to provide that information if the person does not already have it. 
Mr V.A. CATANIA: If one comes across ancestral remains and reports that to the police, as they should, and they 
are travelling around Australia, they do not know where to find the department of Aboriginal affairs. Is it the duty 
then of the police to report it to the department? I am sure this already happens from time to time. Are the police 
obligated to report it, or is it the individual who is obligated? If they do not and are not aware of their obligation, 
and the police are not aware of it, do they receive a fine? 
Dr A.D. BUTI: It is a matter of common sense. The police will be educated in this, so they will notify the person 
or they may report it to the council. Obviously, the coroner may be involved as well. 
Clause put and passed. 
Clause 69: Terms used — 
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Mr V.A. CATANIA: This clause explains the application area and outstanding significance, but does not have 
any criteria for outstanding significance. What is the definition of “outstanding significance”? 
Dr A.D. BUTI: Clause 69 provides that definition, and also clause 71 refers to the protected area border guidelines 
that must be considered. 
Dr D.J. HONEY: Under the current regime that this bill will replace, locations are registered under the Aboriginal 
Heritage Act—for example, the Murray River. The minister may know the history of that. The Murray River was 
registered under the Aboriginal Heritage Act and there was some controversy because that registration went to the 
100-year flood area. The minister would be aware of all the canal developments and other developments along 
that river. There is now significant development around that river, all the way through to Pinjarra and Ravenswood. 
The Aboriginal heritage registration was removed because of the controversy and local Aboriginal people were 
concerned about that. They believed it was inappropriate for it to be removed. It was then reinstated to the high-water 
mark of the river, effectively to the banks, rather than to the 100-year flood area. Is that an example of an area? Would 
that be considered under this clause as an application area for a protected area, or are there some other examples? 
Dr A.D. BUTI: Under the current act, there are protected areas. This deals with protected areas. I think what the 
member is referring to are registered sites, which is a different issue. 
Dr D.J. HONEY: In those protected areas I have seen equally that there is a particular site. For example, in the area 
I used to work in in Pinjarra in the hills, there are caves with about a half-a-kilometre circle around them. Under 
the current act, one has to seek approval to do any work or carry out any activities. Is this the equivalent of that, or is 
it something else? It is not just the site, there is a whole area—a buffer, if you like—around that site that is prescribed. 
The big circles typically can be seen on the map, just like Mudurup Rocks at Cottesloe Beach. 
Dr A.D. BUTI: I do not think what the member is referring to are protected areas; it is really a mapping issue that 
we are seeking to address as we progress through this bill. 
Dr D.J. HONEY: I am trying to get a sense of what this means, as I think the minister can guess from my questions. 
Could it be something as broad as saying that it is an area between two locales? Let us say it is an area of a few 
thousand hectares that was used for hunting–gathering that is significant to our people and we do not believe any 
activities should be carried out in this area. Is that an example of a protected area? If I understand the intent of this 
legislation, it is really to say that we are not going to talk about every little thing within this, but we just think this 
whole area is significant and we do not want any activity going on there unless it has our specific approval. Is there 
a range of that? We can imagine an area that might be a hunting area or some such area of special importance. Could 
someone say that the area between Williams and Kojonup through to the coast was a significant area, or does it have 
to be more specific than that? 
Dr A.D. BUTI: We are dealing with protected areas under clause 69 that refer to outstanding significance in relation 
to Aboriginal cultural heritage. There are 78 protected areas at the moment of varying sizes. Most are rather small, 
so not of the possible large scale the member mentioned. That is highly, highly unlikely. 
Mr V.A. Catania: Is that throughout the state? 
Dr A.D. BUTI: Yes, 78. It is a higher threshold, so they are likely to be of a smaller scale. 
Clause put and passed. 
Clause 70 put and passed. 
Clause 71: Protected area order guidelines must be considered — 
Mr V.A. CATANIA: I asked the minister during the debate on clause 69 what is the definition of “outstanding 
significance”, and the minister said it is in clause 71. 
Dr A.D. BUTI: Yes, I did say that, but it was in clause 69. Sorry about that. The guidelines are in clause 71. 
Mr V.A. CATANIA: This clause states — 

In determining under this Part whether Aboriginal cultural heritage is of outstanding significance for the 
purposes of this Act, the factors set out in the protected area order guidelines must be considered. 

There is no definition. The definition would need to be sought by, I would imagine, the co-design that the minister 
has talked about for the guidelines. Can the minister shed some light on that? Why would we have the term 
“outstanding significance” with no definition around that? 
Dr A.D. BUTI: The actual definition of “outstanding significance” is in clause 69. We are talking about the guidelines 
in determining what outstanding significance is—that is, the process in determining it. The actual definition is in 
clause 69, which provides that “outstanding significance” means — 

(a) that the Aboriginal cultural heritage is of outstanding significance to — 
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(i) a knowledge holder for the Aboriginal cultural heritage; or 
… 

(b) that the significance is recognised through social, spiritual, historical, scientific or aesthetic values 
as part of Aboriginal tradition. 

What is very important is that we look at the highest level of significance. 
Dr D.J. HONEY: I assume that these guidelines are yet to be developed, so this is part of the cooperative effort that will 
occur between the Aboriginal Cultural Heritage Council, LACHS and other stakeholders to develop those guidelines. 
Dr A.D. BUTI: Yes, the member is correct. 
Dr D.J. HONEY: Thank you. 
Mr V.A. CATANIA: In terms of working through the co-design, I think this is an important clause. Is there a time 
frame on developing those guidelines, which are pretty significant in relation to this bill? How will the minister 
co-design these guidelines? Will there be workshops in Perth or around WA that will go through this clause? 
Dr A.D. BUTI: I refer the member to part 13, division 3, subdivision 2 of the proposed act, which talks about the 
process and provides that the guidelines will be prepared by the council, with an opportunity for public consultation 
and submissions before approval and possible amendment is made by the minister. 
Clause put and passed. 
Clause 72: Application for area to be declared as protected area — 
Mr V.A. CATANIA: This clause excludes areas currently covered by section 18–approved plans. Is that correct? 
Dr A.D. BUTI: Yes. 
Mr V.A. CATANIA: An application for a protected area cannot be made over the areas covered by section 18 
unless the landholder agrees. Is that correct? 
Dr A.D. BUTI: Correct. 
Mr V.A. CATANIA: This clause will essentially enable a Juukan Gorge scenario to recur, as the bill will do nothing 
to protect areas. Is that correct? 
Dr A.D. BUTI: The point with Juukan Gorge is that it was not a protected area. We are dealing here with 
protected areas. 
Mr V.A. CATANIA: Will this clause protect an Aboriginal cultural heritage site of significance? 
Dr A.D. BUTI: An area of outstanding significance has to be declared as a protected area. 
Mr V.A. CATANIA: What is the current process for traditional owners to have an area declared as a protected 
area under this clause? 
Dr A.D. BUTI: Is the member talking about under this bill? 
Mr V.A. CATANIA: Yes, under proposed section 72. 
Dr A.D. BUTI: An application must be made to the council in an approved form. The application must provide 
details of the area being nominated, including details of the Aboriginal cultural heritage deemed to be of outstanding 
significance. Upon receipt of an application, the council must give written notice to the Aboriginal parties in the area 
that is being nominated to seek their views on the significance of the Aboriginal cultural heritage. Following this, 
the council will consider the nature of the heritage and the significance of it to the knowledge holders and will either 
make a preliminary view that the area, or part of the area, or no part of the area, should be declared a protected area. 
If it forms the view that no part of the area should be declared a protected area, the council is required to give notice 
of its decision, including the reasons for its decision, to the applicant and the Aboriginal parties of the area notified 
in the application. The applicant or person given the notice of the application may request the minister to consider 
the matter. The minister is required to consider the application, along with any further information that may have 
been provided, any submissions provided to the council and the reasons for the council decision, or anything that 
confirms the decision of the council to decide that the area or part of the area should be declared a protected area. If 
the latter, the council is required to continue the application as if it made this in its preliminary view. There are other 
parts to it. The idea is to protect things that should be protected as areas of outstanding significance—not trying to 
remove, but rather trying to protect. 
Mr V.A. CATANIA: How will this clause change the current process? What is the difference between the current 
process and this new section 72? We will get there in the end. 
Dr A.D. BUTI: Currently, protected areas are vested with the minister. That is not the case in the proposed act. 
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Mr V.A. CATANIA: Can the minister just explain that? Currently, it is vested with the minister—the minister will 
make that decision under the current act—whereas the minister will not have any influence under the new legislation? 
Dr A.D. BUTI: The way this will work, as I read it out, is that if the council forms the view that it should not be 
a protected area, that is communicated to the minister and the minister may make a decision that it should be 
a protected area. That is not currently the situation. 
Clause put and passed. 
Clauses 73 to 76 put and passed. 
Clause 77: Giving public notice of intention to seek that area be declared as protected area — 
Dr D.J. HONEY: This clause refers to giving public notice of an intention to seek that an area be declared a protected 
area, and it lists a thorough process for doing that. What form will the notice to affected landholders need to take? 
I was concerned during the earlier debate on the bill about how people who live in that area will know that. I then 
read clause 77(1)(iv), (v) and (vi), which provides that notification must be given to landowners, public authorities 
and any other person that the council considers has an interest. 
What form will that notification take? Will it be via a public notice, mail, facsimile or some other process? The 
minister can guess why I am asking the question. Obviously, if it is a notice on a tree in the main street—I am 
not suggesting that it will be—that may not have the effect of informing people. It has to be an effective form of 
communication to all affected parties.  
Dr A.D. BUTI: Considering the member’s interest in landowners, I refer him to clause 284. There is also the 
requirement for publication on the website that maintains this information. 
Dr D.J. HONEY: Okay; I had not looked that far ahead. I appreciate that this is looking ahead and I am happy to 
consider this matter when we reach that clause, but does that mean that at the very least, a letter will be sent to 
every landholder so that they become aware? 
Dr A.D. BUTI: I will deal with it now, but I do not want to have to deal with again at clause 282. Clause 282 states 
that it has to be published on a website maintained by or on behalf of the ACH council and, if the regulations so 
provide, be published in accordance with those regulations. 
Dr D.J. HONEY: Thank you, minister; I will not waste your time by revisiting that. Thank you for your indulgence. 
Dr A.D. BUTI: That actually deals with public notices but with regard to the landowners, that is dealt with under 
clause 284 and we will deal with that when we get there. 
Clause put and passed. 
Clause 78: Review of preliminary assessment of ACH Council that area not be declared as protected area — 
Mr V.A. CATANIA: Clause 78(3) states — 

On receipt of a request under subsection (2), the Minister must give a written direction to the ACH Council 
to provide to the Minister … 

Often when a minister gives a direction to a department, they are required to table that direction in Parliament. If 
the minister gives a written direction to the ACH council, will it be tabled in this house or the other place? 
Dr A.D. BUTI: No. It will not need to be tabled in Parliament. This really refers to an appeal to the minister. 
Clause put and passed. 

Clause 79: Recommendation of ACH Council — 
Mr V.A. CATANIA: What is the criteria for recommending that a place be declared a protected area? 
Dr A.D. BUTI: It will depend on whether it is determined as having outstanding significance requiring protection. 
That will be determined in the guidelines. 
Mr V.A. CATANIA: Who will determine those guidelines and where will they be available? 
Dr A.D. BUTI: I think I referred to that during debate on clause 71. 
Mr V.A. CATANIA: Minister, we do not have all the advisers sitting around us and being able to — 
Dr A.D. Buti: I told you when I mentioned clause 71 and subdivisions. 
Mr V.A. CATANIA: Can the minister elaborate on that? 
Dr A.D. BUTI: I will not need to elaborate because I will repeat it. 
Mr V.A. CATANIA: Can the minister repeat himself for the matter of succinct questioning? 
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Dr A.D. BUTI: As I told the member, they will be determined under part 13, division 3, subdivision 2. 
Mr V.A. CATANIA: Clause 79(2) states — 

The ACH Council may recommend to the Minister — 
(a) that the application area, or a part of the application area, be declared as a protected area; or 
(b) that no part of the application area be declared as a protected area. 

Can the minister reject this recommendation? 
Dr A.D. BUTI: I assume that relates to the decision of the minister, and that will be dealt with in clause 81. 
Mr V.A. CATANIA: I do not understand. The ACH council may recommend to the minister; so the minister can 
either accept or reject the recommendation. Is that correct? 
Dr A.D. BUTI: That is correct. 

Clause put and passed. 
Clause 80 put and passed. 
Clause 81: Decision of Minister — 
Mr V.A. CATANIA: Clause 81(1) states — 

If the ACH Council makes a recommendation to the Minister under section 79(2), the Minister must 
consider the information provided to the Minister under section 79(5), the recommendation of the Council 
and any further information provided in response to a request under section 80 and must decide, within 
the prescribed period — 

(a) that the application area, or a part of the application area, should be declared as a protected area; or 
(b) that no part of the application area should be declared as a protected area. 

What will the minister have to take into account when deciding whether to declare a place a protected area? 
Dr A.D. BUTI: Clause 81(2) states — 

The decision of the Minister under subsection (1) must be made on the grounds of — 
(a) whether or not the Minister is satisfied as to the matters set out in section 79(4); and 
(b) what is in the interests of the State. 

Mr V.A. CATANIA: I hear a lot of references to “what is in the interests of the state”. In my mind, it is what is in 
the interests of protecting Aboriginal cultural heritage sacred sites, which is the intent of the bill. The minister referred 
to interests of the state. I know this is a very simple question and we all probably know the answer to it, but just to 
get it on the record, what are some of those interests of the state on which the minister will make a determination? 
Dr A.D. BUTI: Back when we debated clause 11, we referred to what are the interests of the state; indeed, the 
member raised this point and made a comment on it yesterday. It includes the social and economic benefit of the 
state, which includes the social and economic benefit of Aboriginal people in the interests of future generations. 
Mr V.A. CATANIA: Clause 81(5) states — 

If the Minister makes a decision that an area should be declared as a protected area, the Minister must 
recommend to the Governor that the Governor declare the area to be a protected area for the purposes of 
this Act. 

Can the minister explain why the Governor will need to declare an area to be a protected area for the purpose of 
this legislation? 

Dr A.D. BUTI: That is what occurs under the current situation; it is considered the appropriate way. 

Mr V.A. CATANIA: That does not really provide a reason for the government to declare an area protected. Things 
are often referred back to Parliament, such as signing off on a state agreement; generally, the house is asked to 
agree to a state agreement. I would say that this is pretty much like a state agreement in that it provides certainty to 
the traditional owners and to whoever might want to mine around a protected area. It just makes everyone completely 
aware of that scenario, and to have Parliament, the people’s house, sign off on it definitely gives it greater importance, 
provides greater oversight and makes it more open and transparent. However, when it goes to the Governor to 
declare an area a protected area for the purposes of this legislation, there is no provision for the Parliament of the 
day to also provide its support for a protected area as long as it has gone through the legislation, which is what we 
have. Can the minister explain that? I do not think I have seen it in any other piece of legislation that has come before 
the house in recent times. 
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Dr A.D. BUTI: It is a continuation of the system that we have now—it goes to Executive Council, obviously. As the 
member knows, there has been a sense of complication on many areas of the bill, and it has been determined that 
this is the appropriate way to continue with regard to protected areas. 

Clause put and passed. 
Debate interrupted, pursuant to standing orders. 

[Continued on page 5751.] 
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